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District:-Sonitpur 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR, SONITPUR 

Misc. Case No.67/2015 

Musstt. Minara Begum 

W/o Md. Bulbul Khan  

R/o Benchimari,  P.S. Dhekiajuli 

........................First party/ petitioner 

Versus 

 

Md. Bulbul Khan 

R/o Kandolimari, P.S. Dhing, 

District- Nagaon 

                                                            ..............Second party/ opposite party 

 

Present:  BijayaKhakhlary, 

 J.M.F.C., Tezpur, Sonitpur 

Thursday, the 9th  Day of March , 2017. 

Advocates appeared: 

For the first party: - Mr.B. Kotoky 

For the second party:-Ms. D. Singha 
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Date of Argument: - 04.02.2017, 09.03.2017 

Date of Final Order: - 09.03.2017 

 

FINAL ORDER 

1. Present  misc. case was registered upon an application filed by first party by 

invoking the mandate of section 125 Cr. P.C. with a prayer for direction to the 

second party for payment of monthly maintenance amount @ of Rs.3,000/- for 

herself and @ Rs.2,000/- for her daughter i.e. a total amount of Rs.5,000/- per 

month from the second party. 

2. Claim of the first party as stated in her application  in short is that the first 

party got married to the second party in the year 2005 by executing Kabinnama. 

After a few days of their marriage the second party opened a pharmacy in the 

land of his father-in-law and they started living there. Out of their wedlock  a 

female child was born who is at present 5 years old and her name is Babita 

Khan. They lived happily for about 7 years after that the second party at the 

influence of two persons intending to marry another women started quarelling 

with the first party and tortured her physically . Thus the second party tortured 

the first party physically for a few days. After that the second party at the 

influence of those two persons married another women and left to his native 

placeNagaon and started living at Kandolimari by opening a pharmacy there. 

Since then the first party has been taking shelter in her parental house along 

with her minor daughter. Since then the second party has not enquired about  

the welfare of the first party and her daughter nor has given any maintenance to 

them. The first party went to Kandolimariseveral times in search of her husband 

but her husband used to disappear. The second party earns about Rs.15,000/- to 

Rs.20,000/- per month from the pharmacy. Moreover the second party has 

cultivating land. The daughter of the first party has been studying in English 

medium school. Therefore the petitioner has prayed to grant monthly 

maintenance @ Rs.3,000/- per month for herself and Rs.2,000/- per month for 

her daughter i.e. a total amount of Rs.5,000/- per month. 
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3. The second party contested the case by filing written statement wherein he 

has admitted that the first party is his wife but has denied all the allegations 

brought against him by the first party. After marriage  the second party lived in 

his father-in-law's house and opened a pharmacy in his father-in-law's land. A 

female child was born out of their wedlock. The second party never tortured the 

first party at the influence of some other persons either physically and mentally 

and he never deserted his minor daughter. The actual fact is that after marriage 

the second party lived in his father-in-law's house for a few day, after that he 

himself purchased a land near his father-in-law's house and started living there. 

The second party opened a pharmacy in his own land and built a house having 4 

rooms which were given on rent to other persons. The first party often used to 

send money to her father without informing the second party due to which there 

was some verbal altercation between them in the month of March 2015. At the 

instigation of her father the first party asked the second party to leave his house, 

land and pharmacy or threatened to cause his death. After that the father of first 

party with the help of some miscreants threatened the second party to cause his 

death and asked him to go away leaving his properties there. For the sake of his 

life the second party left to Nagaon leaving his property here and took shelter at 

Kandolimari in his elder brother’s house. After that the first party and her father 

misappropriated his house, land, pharmacy and his motorcycle. Moreover they 

have sold away the medicines of his pharmacy, and including the pharmacy they 

have given 5 rooms on rent to some other persons. That the first party never 

went to Nagaon in search of the second party rather the second party came to 

first party to take her back along with their child. The second party at present 

has no any pharmacy and he does not have an income of Rs.15,000/- to 

Rs.20,000/- per month as stated by the first party. In fact the second party has 

been taking shelter in Zakir Khan's house at Kandolimari and has been working 

as anemployee in Zakir Khan's pharmacy and earns about Rs.3,500/- per month. 

The second party never neglected to maintain the first party and her daughter. 

The first party has forcefully taken possession of his house and shop and has 

been earning sufficient money by giving those rooms on rent. Besides that the 

first party rears duck, hen, pigeon etc., and earns sufficient 
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money from that. As the second party never tortured the first party either 

physically or mentally and he never deserted them wilfully, rather the first party 

and her father forced him to leave his house for the sake of his life the first party 

is not entitled to get any maintenance from him and therefore the second party 

has prayed to dismiss the petition of the first party. 

                 4. The first party in support of her case examined three witnesses 

including herself. The second party examined himself as a witness. 

                 5. I have heard the argument of the learned counsels for both the 

parties. I have perused & considered materials on record. 

                 6. There is no dispute between the parties regarding marriage 

between the parties and that the second party is the father of the daughter of 

the first party. Upon hearing and on perusal of the record I have framed the 

following points for determination. 

POINTS FOR DETERMINATION: 

                 (i) Whether there is any just ground on the part of the first party to 

live separately from the second party ? 

                 (ii) Whether the second party having sufficient means neglected to 

maintain the first party ? 

                (iii) Whether the first party is entitled to relief as prayed for? 

 

DECISION,DISCUSSION AND REASONS FOR THE DECISION: 

Decision for point No. 1 

7. PW1, Musstt. Minara Begum who is the first party, in her examination-in-chief  

reiterated the same what has been stated in her petition.  In cross-examination 

PW1 stated that she did not remember the date when her husband married 

AlekjanBibi. She stated that her husband stayed in her parental house for about 
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4/5 years as gharjawai. She did not remember the date when the second party 

left her. She stated that when they were staying in her parental house she was 

not tortured by her husband. She admitted that the separate house along with 5 

rented rooms constructed by them are still existing and she has been earning 

Rs.300/- each per month from the rented rooms. She stated that the pharmacy 

has also been given on rent and its medicines have been sold away. She stated 

that in the new house she stayed with her husband for about 1 year. She 

admitted that she has not submitted any document regarding pharmacyand 

rented property of the second party. She admitted that the land in which they 

have built the house is in her name but the houses were constructed by her 

husband. She admitted that the second party has never asked her about the 

rents. She stated that at present she has been rearing one or two ducks, hens 

etc. The rests are some suggestions. 

                   8. PW2, Md. Motibur Rahman deposed that he resides near Minara's 

house. After marriage the second party stayed in his fathers-in-law’s house, after 

2/3 years a female child was born out of their wedlock. After that Minara'sfather 

purchased a plot of land for the  second party where he opened a pharmacy. The 

second party constructed one thatched house with two rooms and one pharmacy 

with tin roof. About 2 years back the second party contracted second marriage. 

After that the second party started physical torture on Minara for which they 

even had to provide once saline to her. On being informed by one V.D.P. person 

he along with 2 other persons went to Minara's house and found her lying 

unconscious due to assault. When Minara recovered they settled the matter 

amicably. After the birth of a female child of the second wife of the second party 

there occurred quarrel between both the wives, then the second party supported 

the second wife and assaulted Minara. After that one day without informing any 

one he left to Kandolimari along with his second wife. He stated that Minara once 

went to her husband's house but he refused to keep her. Then Minara's father 

asked the second party to bring back Minara to his house but he refused to keep 

her. He stated that though the pharmacy still exists the other houses have got 

damaged. He stated that he does not know how much rent does the first party 

get from the pharmacy.  In cross examination he admitted that no any ejahar 

was lodged in the police when Minara became senseless due to assault. He 
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admitted that he himself had not seen the second party beating up the first 

party. He stated that except the pharmacy the other houses had been damaged. 

He admitted that he had not seen who constructed the house where Minara and 

her husband stayed. The rests are some suggestions. 

 

9. PW3, Md. AbulKasem deposed that the first party resides about 2 Km away 

from his house. About 7/8 years back the first party got married to the second 

party as per social norms and custom. For about 3/4 years they lived happily, 

after that the second party contracted second marriage due to which there 

occurred quarrel between them. As a V.D.P. secretary he was called to settle the 

matter amicably and accordingly 3/4 times he settled the matter between them. 

He stated that the second party tortured the first party physically and mentally. 

He stated that in the last 'Ahar' month when he was ploughing land in his field, 

father of the first party came running to him and informed him that there was 

quarrel between both the parties. After that he found Minara in her parental 

house. After marriage for about one-and-a-half years the second party stayed in 

his father-in-law’s house and after that went to live in a separate land by 

constructing some thatched houses. After the second marriage the second party 

resided in the same house and tortured the first party. He stated that he asked 

the second party to take care of the first party and not to torture the first party 

but he did not listen to him and left to Nagaon with his second wife. At present 

the first party has been residing in her parental house, first party has a daughter 

who is at present 5 years old  and studying in school. The second party has not 

contacted the first party nor has given any maintenance to her.  In cross-

examination he stated that his house is at PirakataKachari and the house of 

Minara is at Benchimari and Benchimari village also has their own V.D.P. 

secretary. He stated that Minara's father was his friend and he often visited 

them. He stated that at present Minara has been maintained by her father and 

she has no any income of her own. He stated that the house in which the first 

party was kept is a thatched house with 3 rooms which are at present damaged 

and no one resides there. He stated that when Minara became senseless due to 

assault, no any police case was registered and she was provided treatment by a 
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rural doctor. He admitted that he himself has not seen the second party 

contracting second marriage. He admitted that he himselfhad not seen thesecond 

party going away leaving the first party. He admitted that he himself had not 

gone to second party’s house at Nagaon. He stated that he did not know if the 

first party gave her father most of the income of the second party without 

informing him. He admitted that after a few days he was informed over phone by 

the second party that he fled away for the sake of his life. He stated that the 

motorcycle of second party is still in the house of his father-in-law. The rests are 

some suggestions. 

                10. DW1, Md. Bulbul Khan who is the second party reiterated the 

same in his examination-in-chief what has been stated in his written statement. 

In cross-examination he admitted that he has a daughter from his first wife i.e., 

the first party whose name is BabitaKhanam and who is at present studying in  

class-I. He admitted that at present the first party has been bearing all the 

expenses of his daughter. He admitted that he has not submitted any document 

that he purchased 3 Kathas of land and constructed a house there. He stated 

that he left to Kandolimari leaving the first party here about 8/9 months back. 

The rests are some suggestions. 

                 11. PW1 has categorically stated that after contracting second 

marriage, the second party started torture on her and left to Kandolimari, 

Nagaon along with his second wife leaving her and her minor daughter at 

Benchimari. In this regard the evidence of PW1 has been corroborated by PW2 

and PW3.  

 

 

                 12. The second party has admitted that he has contracted second 

marriage but has denied the allegation of torture on the first party. The plea of 

the second party is that after the second marriage he lived with both the wives 

for about three years, after that when he thought of going to his parental home 

at Nagaon and settle there, the first party and her family members with the help 

of some other people threatened him to cause his death, then he had to leave 



Page 8 of 11 
 

his house and property for his life, but the second party failed to prove the same 

by adducing reliable evidence.  

 

               13. In view of the above discussion I am of the considered opinion 

that the first party is able to prove that after contracting second marriage, the 

second party started torture on her and left to Kandolimari, Nagaon along with 

his second wife leaving her and her minor daughter at Benchimariand after that 

never returned back i.e., the second party has abandoned the first party and 

herdaughter.  

 

               14. Hence this point is decided in favour of the first party. 

 

Decision for point No.2 

                15. The first party has stated that the second party has a pharmacy 

at Kandolimari and the second party earns about Rs.15,000/- to Rs.20,000/- per 

month from the pharmacy. The daughter of the first party has been studying in 

English medium school. Therefore the petitioner has prayed to grant monthly 

maintenance @ Rs.3,000/- per month for herself and Rs.2,000/- per month for 

her daughter i.e., a total amount of Rs.5,000/- per month. 

                  16. The second party has denied that he has a pharmacy at 

Kandolimari. The second party has stated that the first party has occupied and 

possessed his shop, pharmacy and houses and has been being maintained by its 

income. In cross-examination he admitted that his daughter BobitaKhanam has 

been studying in class-I and the first party has been bearing her expenses. He 

admitted that he has not submitted any document that he purchased 3 Kathas of 

land and constructed house there at Benchimari.  
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               17. DW1 has admitted in his written statement that he has 

income.DW1 has alsoadmitted that the first party has been maintaining his 

daughter. DW1 has not deposed that he has been providing any maintenance to 

the first party .The second party also failed to prove that the first party has 

sufficient  income to maintain herself and her daughter.  

 

                 18. Hence this point is decided in favour of the first party. 

 

Decision  for point No.3 

                 19. In view of the decision of point Nos.1 and  2 the first party is 

entitled to get maintenance from the second party. 

                 20. Regarding the quantum  there is no clear proof of actual income 

of the second party, moreover the first party has stated that she has been 

earning Rs.300/- per month from the thatched five rented rooms. Therefore 

considering the present cost of living and that the second party is an able bodied 

person,   in my view, an amount of Rs.2,000/-( Rupees two thousand five 

hundred)only per month to the first party and Rs.1,500/-( Rupees one thousand 

five hundred)only per month for her daughter  will be reasonable amount of 

maintenance . 

 

ORDER 

                 In result the petition filed by the first party is allowed on contest 

granting an amount of Rs.2,000/-( Rupees two thousand)only per month for the 

first party and Rs.1,500/-( Rupees one thousand five hundred)only per month for 

her daughter i.e., a total of Rs.3,500/- per month from the date of order. 
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Free copy of the Judgment be furnished to the petitioner/first party free of cost. 

 

Given under my hand and seal of this Court on this 9th day of March, 2017 at 

Tezpur. 

 

BijayaKhakhlary 

JMFC,Tezpur, Sonitpur 

 

 

 

 

 

 

 

 

 

 

 

 

 



Page 11 of 11 
 

APPENDIX 

 

FIRST PARTY WITNESSES: 

PW1— Musstt. Minara Begum 

PW2— Md. Motibur Rahman 

PW3—Md. AbulKasem 

EXHIBITS OF FIRST PARTY 

Nil 

SECOND PARTY WITNESSES: 

DW1— Md. Bulbul Khan 

EXHIBITS OF SECOND PARTY: 

Ext 1.............written statement 

 

BijayaKhakhlary 

JMFC, TEZPUR, SONITPUR 


